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Before the RECEIVED
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 'JUl 1 1 1994

In the Matter of )
)

Implementation of sections 3(n) )
and 332 of the Communications )
Act )

)
Regulatory Treatment of Mobile )
Services )

To: The Commission

ON Docket No. 93-252

UPLY COMMENt'S OF BELLSOUTH

BellSouth Corporation, BellSouth Telecommunications, Inc., Bell

South Cellular Corp., BellSouth Wireless, Inc., and Mobile Communications Corpo

ration of America (collectively "BellSouth") hereby reply to comments filed in

response to the Commission's Further Notice of Proposed Rule Making ("FNPRM")

in this proceeding

SUMMARY

Fifty-eipt parties have commented in this proceeding. Significandy,

thirty-two parties opposed the imposition of the proposed spectrum cap. 11 0Bly

11 The parties who unconditionally opposed the proposed spectrum cap are:
American Mobile Satellite Corporation; Celpaae, Inc.; Metroca1l, Inc.;
Network USA; RAM TechnoloJies, Inc.; OneComm Corporation; CIlA;
McCaw CeDWar CouJDJlwicadoas, Inc.; The Southern Company;
Pittenaieff Communications, Inc.; American Mobile Telecommunications
Association, 1Dc.; RAM Mobile Data USA Umited Partnership;
Soutltwestent BeD Corporation; Comcaat Corporation; Dial Paae, Inc.;
Nextel CommunieatiODs, Inc.; Motorola, Inc.; Airtouch CommunieatioDs;
The Bell Atlantic Companies; NABER; Personal Communications

(continued...)
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four parties supported the imposition of an aggregate spectrum cap. 7J In

addition, there was overwhelming support for applying to CMRS the least

restrictive of each of the relevant service-specific rules. V Accordingly, BellSouth

urges the Commission to abandon its spectrum cap proposal, given the substantive

reasons for OpPOSition to the cap, and to adopt the least restrictive rules possible

for CMRS. Further, BellSouth supports the imposition of a service-specific

spectrum limit on ESMR licensees, similar to those imposed on cellular and PCS

licensees. In support of the Bell Atlantic Companies, BeIlSouth urges the

Commission to eliminate the separate subsidiary requirements currently imposed

on select cellular providers. BellSouth also supports the general amnesty period

proposed by various parties, as well as the expeditious Phase II licensing of 900

MHz systems. Finally, BellSouth recommends that interoperability requirements

be removed from all CMRS providers. !I

11(...continued)
IDdustry Association; Century CeUunet, Inc.; NYNEX; Paaemart, Inc.;
OlE; PaainI Network. Inc.; TRW, Inc.; Roseville Telepkone Company;
and Be1lSouth. The loUoYiiDa parties opposed the agrepte spedIUDI
cap 0Dly to the atcnt it that would apply to them: Constellation
CommuDiAtioM, Inc.; Rural Cellular Association; and
Loral/QUALCOMM Parmenbip, LP.

These four parties are: Vanpard Cellular Systems, IDe.; New Par;
American Personal Communications; and Brown and Schwaninger.
Twenty-two parties did not take a position on adoption of the spectrum
cap.

Sa CommeDti of BellSouth at 2; Comments of U.S. WEST, Inc. at 6;
Comments of Natel at 49-SO; Comments of OlE at 3-9; Comments of
NABER at IV; and Comments of RAM Technologies, Inc. at 4.

AJtaoup not specifically addressed herein, BeUSouth also notes that it
was DOt the 0Bly party to find the omission of proposed rules from the
FNPRM problematic. See Comments of the American Petroleum
Institute at 3-4 and Comments of BellSouth at note 4.
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DISCUSSION

I. REGUlATORY PARI1Y REQUIRES 1HAT ENHANCED
SMR liCENSEES BE SUBJECT TO SPECTRUM UMITS
SIMILAR TO mOSE IMPOSED ON CElLULAR AND
PCS UCENSEES

Although service-specific caps have been imposed on PCS and

cellular services, no cap has been imposed on Enhanced SMR ("ESMR") services,

which the Commission expects to be comparable to PCS and cellular. ESMR

operators even hold themselves out as competitive alternatives to cellular. ~ An

ESMR operator providing service throughout an MTA is eligible for 40 MHz of

PCS spectrum in addition to its 19 MHz of SMR spectrum. On the other hand,

a 20% investor in a cellular system covering 10% of an MTA only is eligible for

a single 10 MHz block of PCS spectrum. These rules do not equalize competitors

or enhance competition; rather, they stifle competition by imposing widely varying

limits OD the ability of licensees to compete with one another. BellSouth supports

both Airtouch Communications and the Bell Atlantic Companies who assert that

regulatory parity requires that similar caps be imposed on ESMR. §/

See Comments of Dial Paae, Inc. at 1-2; Comments of Nextel
Communications, Inc. at 5; Comments of 00eC0mm Corporation at 2;
and Comments of American Mobile Telecommunications Association,
Inc. at 14.

" Comments of tbe Ben AtlaDtic Companies at 2, 9-12 &ad Commem of
AirtoI1cb Communications at 7; 1M Comments of McCaw Cellular
ComnulDieations, Inc. at 18. BellSouth DOtes that dUs cap is a service
specific, PCS spectrum cap, and DOt an agrepte CMRS spectrum cap,
which should have been imposed in Docket 90-314. The Commission
inexplicably deferred this issue, however, to the present proceedh1&
thereby COIJfuIiD& the appropriate imposition of a service-speclfic cap
with the more general CMRS cap. See Amendmt!nt of the Commi.uion~

(continued..)
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D. SEPARATE SUBSIDIARY RULES SHOULD BE
REMOVED FROM AlLCMRS IN ORDER TO CONFORM
TO PCS

BellSouth supports the position of the Bell Atlantic Companies that

the Commission must resolve the disparity created by the separate subsidiary

rule. 11 Under the currently regulatory scheme, the Regional Bell Operating

Companies (1lJmOCs") uniquely are precluded from engaging in the provision of

cellular service except through a separate subsidiary, as provided for in Section

22.901 of the Commission's rules, II while other entities may provide all CMRS

services in a unified business structure.

The separate subsidiary requirements do not apply to non-RBOC

cellular carriers, nor do they exist for the provision of SMR services, 2/ and the

Commission recently declined to impose these separate subsidiary requirements

UpoR the provision of PCS. W Under these circumstances, the continued

maintenance of the separate subsidiary cellular eligibility restrictions on the

§/( •••continued)
Rula to E.ruIbIiM Nr,v PenDIIIIl CommunictItioIu Setvices, OEN Docket
No. 90-314, Mt!IIIOI'tl1fdum Opinion and Order, FCC 94-144 at , 104
(released June 13, 1994).

Comments of the Bell Atlantic Companies at 6-7.

2/

W

See 47 C.F.R. f 22.901.

See 47 C.F.R. ff 22.901, 9O.603(c).

~ of the Commi.uion~ Rules to Ertabilh New Pt!I'SOIJQ/
Contmu1tictItio S8wica, S«:ond RIpon and cw., 8 FCC Red. 7700,
n51 (1993);~ if" Commi.uion:r RuIa to &ItIbIiM NfJW
Nt1mJwIJIIM Pt!JrIonal Contmu1tictItio S8wica, FItJt RIponIl1ld 0wW, 8
FCC Red. 7162, para. 31 (1993). RBOCs are allowed to provide PCS
without a separate subsidiary.
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RBOCs contravenes not only the regulatory parity for like services mandated by

Congress, but also the Commission's well-established policy of treating similarly

situated licensees in the same manner. 11/

The underlying rational for the establishment of the separate

subsidiary restriction no longer exists. At the time the restriction was adopted

in 1982, it was designed to protect against improper cross-subsidization that could

result in anticompetitive conduct in the infant cellular marketplace, as well as

possible interconnection abuses. J1J CMRS, and the cellular industry in general,

is now a competitive market, W so the potential for such abuses is

inconsequential. LEe interconnection requirements are well established, and

there are other mechanisms to protect against interconnection abuses. W In this

regard, the Commission has recognized that current regulations are sufficient to

protect against anticompetitive practices such that no new separate subsidiary

requirements were imposed upon RBOC LEC participation in PCS. W

Accordingly, as the Commission has refrained from imposing separate subsidiary

1JI See Melody Music, Inc. V. FCC, 345 F.2d 730, 733 (D.C. ar. 1965);
Public Meditz Center V. FCC, 587 F.2d 1322, 1331 (D.C. Cir. 1978).

C6lJu/Qr~ System.r, MemtJI'tlIIdum Opinion and Order on
RiJcOlUiderrltioll, 89 FCC 2d 58, 78 (1982) (proceeding terminated).

NPRM at , 62; BellSouth PCS Comments, OEN Docket No. 9()..314,
filed Nov. 9, 1992 at 67-69.

The Commission has made clear that the interc:onnection obligatio.
currently imposed upon LEes with regard to Part 22 licensees will apply
to all CMRS licensees. Imp/emenJation of Sections 3(n) and 332 of lhi!
Communications Act, ON Docket No. 93-252, Second Report and Onler, 9
FCC Red. 1411, " 20, '127-239 (1994).

See Amendment of lhi! Commission:SO Rules to Establish New Personol
ComntIIIIictlIio Services, OEN Docket No. 9()..314, Second Report and
Order, 8 FCC Red. 7700, 7751 (1993).
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requirements on RBOC LEe provision of PCS, the Commission should remove

the separate subsidiary requirements with regard to the RBOC LEC provision of

any CMRS service.

Unless the separate subsidiary requirement is eliminated, the

potential exists for the creation of market inefficiencies and a competitive

imbalance among the RBOC LECs. For example, a RBOC LEC ("LEC A")

without a cellular presence in a market may provide PCS without restriction, while

a RBOC LEe ("LEe B") with a cellular presence in the same market is unfairly

hindered by the separate subsidiary rule. The separate subsidiary restriction

inhibits the creation of economies of scope and scale. Forcing LEe A to

maintain a separate subsidiary and associated staff creates an inefficiency by

preventing LEe A from creating the same competitive structure of LEe B for the

provision of competitive services. Accordingly, the separate subsidiary requirement

should be removed from all CMRS providers in order to create regulatory parity

among like services, remove economic inefficiendes, and conform to the

Commission's PCS rulings.

m. THE COMMISSION SHOULD ADOPT A GENERAL
AMNESTY PERIOD DURING mE TRANsmON TO
CMRS REGUlATION

In its comments, Celpaae, IDe. mgests that the Commission "adopt

a fairly leDeTOUS 'amnesty' period following adoption of the CMRS rules to euab1e

licensees to become familiar with the new world order of CMRS." W Other

Comments of Celpage, Inc. at 20.
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parties made similar suggestions. 11/ BellSouth supports adoption of such an

amnesty period.

The subject proceeding proposes to change the regulatory structure

by which most existing mobile services are regulated. Under this new regulatory

structure, substantially similar services will be subject to the same regulation.

Services, formerly governed by one set of regulations, will be subject to new

regulations. These new regulations may adversely affect the state of competition

in CMRS if an amnesty period is not adopted. For example, if existing Part 90

and Part 22 licensees are subject to new regulations which closely approximate

Part 22 requirements, Part 22 licensees will have little trouble adjusting to the new

rules. Part 90 licensees, on the other hand, most likely will have to slow

expansion and development plans while their personnel become accustomed to the

new rules or risk substantial forfeitures for modifications implemented pursuant

to the old regulatory structure. A limited amnesty period which protects IiceDSeeS

from forfeiture liability during a transition period will eliminate any advantage Part

22 licensees may have as a result of their knowledge of the rules. An amnesty

period also will promote communication between licensees and the Commission

during this transition. JJI

11/ SlIt! Commeats of Metrocall, Inc. at 20; Comments of Network USA at
20; aDd Comments of RAM Technologies, Inc. at 19-20.

A limited amnesty period can also be used as a means for updatin& the
Commiuioa's records. The Commission adopted such an aJDJM!'$fy period
in the pendiD& proceeding to rewrite Part 22. See ReviIion of Pll1t 22, CC
Docket 92-115, Notice of Proposed lWlemaking, 7 FCC Red. 3658 (1992),
summtJTized, 57 Fed. Reg. 29,260 (1992).
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IV. COMMENTERS SUPPORT nIB EXPEDmOUS PHASE
IT UCBNSING OF 900 MHz SYSTEMS

BellSouth supports the parties who urge the Commission to begin

Phase IT 900 MHz licensing on the basis of MTA boundaries. W BellSouth also

supports the proposal to provide existing 900 MHz licensees a "fill-in" period to

expand their systems to MTA boundaries free from competing applications. 1IJ/

To subject existing licensees to competing applications as they attempt to expand

their systems to MTA boundaries would be inequitable given that "for almost eight

years, 900 MHz licensees have been caught in a kind of regulatory no-man's

land." W While awaiting commencement of Phase IT licensing, many 900 MHz

licensees developed new technologies and innovative services to satisfy customer

needs. These licensees expanded coverage to meet consumer demand by building

unprotected sites beyond their protected designated filing areas. These licensees

should not be forced to compete with new systems licensed on an MTA basis,

given their contributions to the development of 900 MHz service. AccordiDgly,

BellSouth UlJes the Commission to create a fill-in period during which existing

S. ('ommonts of RAM Mobile Data USA Limited Partnership at 3-4;
CoauDeDts of Ameriam Mobile Telecommunications Association at 17;
aDd Comments of Geotek Commgnications, ~. at 9-11; see also
eomme.u of BellSouth at 20-21.

S. CoIIuDeIds 01. RAM Mobile Data USA I...imited Partnership at 4;
Comments of American Mobile Telecommunications Association, ~. at
19; Comments of Geotek Communications, ~. at 11; and Comments of
NABER at 22.

Comments of RAM Mobile Data USA Limited Partnership at 3; see
Comments of American Mobile Telecommunications Association, Inc. at
18-19.
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licensees can expand their systems to MTA boundaries free from competing

applications. 13J

V. INTEROPERABILITY REQUIREMENTS SHOUlD BE
REMOVED FROM AlL CMRS PROVIDERS

Despite the varying interests involved in this proceeding, virtually all

commenters felt that either (1) no interoperability requirements were "warranted

or needed" 1J/ or (2) interoperability requirements should not be adopted for the

types of CMRS they would be providing. W It also was noted that

interoperability requirements may impede innovative technical approaches to

CMRS. W Accordingly, BellSouth reiterates its opposition to any interoperability

requirements and urges the Commission to remove existing interoperability

requirements from all CMRS providers. lIN

At a minimum, eIistina licensees should be afforded protection for thole
UDpI'Oteded sites constructed while awaiting the commencement of Phase
lllicensing.

Comments of Personal Communications Industry Association at 14.

See Commeats of Paaina Network, IDe. at 24; Comme1ltl of New Par at
9-11; Commeots of Pittenerieff Communications, Inc. at 10; Comments of
Americaa Persooal CommuniaWoD& at 4-5; Comments of American
Mobile TeJeex-municatioos Asaoclation, IDe. at 7; Comments of Geotek
Commuaications, IDe. at 18; Comments of Ericsson Corporation at 3;
and Comments of NABER at 28-29.

See Comments of American Mobile Telecommunications Association, IDe.
at 7 and Comments of NABER at 29.

See Comments of BellSouth at 15-16.
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CONCLUSION

For the foregoing reasons, the Commission should abandon its

spectrum cap proposal, remove separate subsidiary and interoperability

requirements from all CMRS providers, adopt a general amnesty period during the

transition to CMRS regulation, and begin expeditious Phase II licensing of 900

MHz systems.

Respectfully submitted,

B8u.SouIH CoaPoRA11ON

B8u.SouIH 1'm..BcoNNuNICATIONS, INc.
B8u.SouIH CBu.uLAa CoRP.
BmJSoo1H WIRBI.lWS, INc.
MOBILB CoMMuNIcAnoNS CoRPORA'I1ON OF AMmucA

July 11, 1994

By: ,,_:-"*,~.,.,'-D. Barfie =-~
Jim O. llewellyn

llSS Peachtree Street, N.E.
Atlanta, Georgia 30309-3610

1133 21st Street, N.W.
Washington, D.C. 20036
(202) 463-4132
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